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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DEAN, Special Trial Judge: Respondent determ ned

deficiencies in petitioner's Federal incone taxes of $6,409 for
1994 and $1,596 for 1995 and an accuracy-rel ated penalty under
section 6662(a)! of $1,282 for 1994.

1Unl ess ot herw se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
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Petitioner has conceded that he is not entitled to deduct
attorney's fees and | egal costs associated with his divorce and
that he may not deduct in 1994 State taxes paid in 1993. The
i ssues remaining for decision are: (1) Wether petitioner is
entitled to deduct paynents to his forner wife as alinony, and
(2) whether part of petitioner's underpaynent of tax is due to
negl i gence.

FI NDI NGS OF FACT

Petitioner resided in the State of Georgia at the tinme the
petition in this case was fil ed.

Petitioner is an attorney. He was married to his w fe,
Leslie Benham from 1972 until their divorce becane final in July
of 1996. They have a son.

By 1994, petitioner had for several years provided Leslie
Benham wi t h about $2,000 a nonth by check from his individual
account, deposited into a joint checking account, for the paynent
of househol d expenses. The househol d expenses i ncl uded
groceries, utilities, and the nortgage paynent on the marital
resi dence.

In the spring of 1994, Leslie Benhamthreatened to file for
di vorce frompetitioner. Petitioner, however, filed for divorce
agai nst Leslie Benhamin May of 1994. A "Tenporary Agreenent”
(Agreenent) prepared by Leslie Benhams attorney was signed by

Lesli e Benham and petitioner in July of 1994. The Agreenent
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i ncluded a provision for conditional joint use and possessi on of
the marital residence. The Agreenent granted Leslie Benham upon
10 days' notice to petitioner, exclusive use of the residence.
The Agreenent al so provided for an "alinony" paynent of $2,000 a
month to Leslie Benham "contingent on her death", and a paynent
by petitioner of $700 a nmonth in child support, both begi nning
July 15, 1994. The Agreenent went on to provide, in addition,
that petitioner would pay property taxes and insurance for the
marital residence and that Leslie Benham would be responsible for
paying the utility bills and would pay the nonthly nortgage
begi nning with the anount due in August of 1994.

During the interimbetween the filing of the divorce action
in May and the signing of the Agreenment in July of 1994,
petitioner and Leslie Benham di scussed attenpting to reconcile
their marriage. As an aid to their reconciliation efforts,
petitioner and Leslie Benham signed an agreenent on July 15,
1994, in which they both waived the defense of condonation "in
this action or any subsequent action" except upon future notice.
The condonation agreenent provided that it was not to be deened
"a termnation of any separation of the parties."”

Petitioner remained in the famly residence throughout 1994
and nost of 1995. During that tinme there were several periods of
reconciliation followed by estrangenent. On several occasions,

Lesl i e Benham asked petitioner to vacate the marital residence.
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It was Leslie Benham s belief during the entire period that she
and petitioner were attenpting a reconciliation of their

marri age.

From July of 1994 through January of 1995, petitioner nade
the total nonthly paynents of $2,700 provided for by the
Agreenment. Qut of the nonthly paynents she received under the
Agreenent, Leslie Benham continued to pay the sane household
expenses she had paid in preceding years.

In February of 1995, petitioner dismssed his divorce suit
agai nst Leslie Benham and at the sane tine entered into a third
agreenent with her in which the parties agreed to a division of
the marital property in the event of a divorce. Leslie Benham
subsequently filed for divorce in 1995, and petitioner thereupon
left the marital residence.

On his separate individual Federal inconme tax returns for
1994 and 1995, petitioner deducted $12, 000 and $2, 000,
respectively, as alinony paynents to Leslie Benham He al so
deducted State incone tax paid in 1993 on his return for 1994 and
attorney's fees and | egal costs associated with his divorce
action on both year's returns.

OPI NI ON
Because petitioner and Leslie Benhamresided in the sane

househol d in 1994 and in January of 1995, respondent naintains
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that petitioner is not entitled to deduct paynments made to Leslie
Benham under the Tenporary Agreenent as alinony.

Petitioner argues that because the paynents in question were
made pursuant to a witten separation agreenent, it does not
matter that he and Leslie Benhamresided in the same househol d
whil e the paynents were nade.

Section 215 states that "there shall be allowed as a
deduction an anount equal to the alinony or separate maintenance
paynents [defined in section 71(b)] paid during such individual's
taxabl e year." \WWether petitioner's paynents qualify for
deduction therefore hinges on their neeting the definition of
"alimony" contained in section 71(b)(1). Section 71(b)(1)
defines the term"alinony or separate maintenance paynent"”

The term "al i nony or separate nmaintenance paynent”
means any paynent in cash if --

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deducti on under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sane household at the
time such paynent is nmade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.
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Respondent points to the requirenments of section 71(b)(1)(CO
as disqualifying petitioner's paynents fromdeductibility since
(in the case of individuals |egally separated under a decree of
di vorce or of separate maintenance) the payee spouse and the
payor spouse cannot be nenbers of the sane household. [In making
hi s argunent, however, respondent has failed to consider the
effect of the requirenent under section 71(b)(1)(A), and the
definition contained in section 71(b)(2).

A paynent may be "alinmony” if it is a cash paynent "under a
di vorce or separation instrunent”. Sec. 71(b)(1)(A). A divorce
or separation instrunent can be any of three types: (1) A decree
of divorce or separate maintenance; (2) a witten separation
agreenent; or (3) a decree requiring paynents for support or
mai nt enance, other than a decree of divorce or separate
mai nt enance. See sec. 71(b)(2). The separate househol d
requi renent of section 71(b)(1)(C) applies by its terns only to
an individual |egally separated under a decree of divorce or of
separ at e mai nt enance.

Respondent insists that the parties were never "separated",
citing sec. 1.71-1T(b), Q%A-9, Tenporary Inconme Tax Regs., 49
Fed. Reg. 34451, 34455 (Aug. 31, 1984). The regulation states
that "a dwelling unit formerly shared by both spouses shall not
be considered two separate househol ds” in the case of spouses

| egal |y separated under a decree of divorce or separate
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mai nt enance. But respondent overl ooks | anguage in the very sanme
provi sion that states:

| f the spouses are not |egally separated under a decree

of divorce or separate maintenance, a paynent under a

witten separation agreenent or a decree described in

section 71(b)(2)(C may qualify as an alinony or

separate mai ntenance paynent notw t hstanding that the

payor and payee are nenbers of the sane househol d at

the tinme the paynment is made.

Petitioner argues, and we agree, that his paynents were nade
under a witten separation agreenent.

The term"written separation agreenment” is not defined by
the Code, the legislative history, or applicable regulations.

Jacklin v. Comm ssioner, 79 T.C 340, 346 (1982); Leventhal v.

Conmi ssioner, T.C. Menp. 2000-92; Keegan v. Conmmi ssioner, T.C

Meno. 1997-359. W have stated, however, that a witten
separation agreenent is a clear, witten statenent of the terns

of support for separated parties. See Bogard v. Conm ssioner, 59

T.C. 97, 101 (1972). It must be a witing that constitutes an

agreenent. See Grant v. Conm ssioner, 84 T.C 809, 823 (1985),

affd. per curiamw thout published opinion 800 F.2d 260 (4th Gr

1986). An agreenent requires nutual assent or a neeting of the

m nds. See Kronish v. Conm ssioner, 90 T.C. 684, 693 (1988).
But a witten agreenent does not have to be legally enforceable.

See Richardson v. Conmissioner, T.C Menp. 1995-554, affd. 125

F.3d 551, 554 (7th Cr. 1997). It is sufficient that it was
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entered "in contenplation of a separation status" and includes a

statenent of the terms of support. Bogard v. Conm ssioner, supra

at 101.

We find that the Agreenent between the petitioner and Leslie
Benham was a written separation agreenent and that petitioner's
payrments were nade pursuant to the Agreenent.

W find that petitioner's paynments? to Leslie Benham
characterized as alinmony under the Tenporary Agreenent, neet the
requi renents of section 71(b)(1). Since the paynents by
petitioner are alinony, they are deductible under section 215(a).

Respondent has al so determ ned that petitioner underpaid a
portion of his inconme tax due to negligence or intentional
disregard of rules or regulations. Section 6662 inposes a
penalty equal to 20 percent of the portion of the underpaynent
attributable to negligence or disregard of rules or regul ations.
See sec. 6662(a) and (b)(1). Negligence is defined as any
failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code, and the term "di sregard"
i ncl udes any carel ess, reckless, or intentional disregard. See

sec. 6662(c).

2Respondent did not raise any issue concerning, and the
record does not reflect, whether the paynents by petitioner
served to satisfy part of an obligation of petitioner with
respect to the marital property. W therefore do not reach that
i ssue.
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The accuracy-related penalty will apply unless petitioner
denonstrates that there was reasonabl e cause for the under-
paynment and that he acted in good faith with respect to the
under paynment. See sec. 6664(c). Section 1.6664-4(b)(1), Inconme
Tax Regs. specifically provides: "Crcunstances that my
i ndi cat e reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge and education of the taxpayer."

Whet her a taxpayer acted with reasonabl e cause and good faith
depends on the pertinent facts and circunstances. See MCallson

v. Comm ssioner, T.C Meno. 1993-528; sec. 1.6664-4(b)(1), Incone

Tax Regs. Petitioner nmust show that he was not negligent. See

Cuck v. Conm ssioner, 105 T.C 324, 339 (1995).

Petitioner explained at trial that he clained on his return
attorney's fees and other litigation costs associated with his
di vorce action as m scel |l aneous deductions based on his "literal
readi ng" of section 212, governi ng expenses for the production of
income. He testified that he was in error when he nade "an
i nadvertent conputation” and deducted 1993 State taxes on his
1994 Federal tax return.

The record here shows that petitioner is a highly educated
i ndi vi dual who has denonstrated sone inconme tax know edge. W
find it unreasonable that petitioner, an attorney, would

interpret "literally" a provision allow ng the deduction of
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expenses for the production of incone to permt the deduction of

| egal expenses for his suit for divorce. See United States V.

Glnore, 372 U.S. 39 (1963)(finding that expenditures
attributable to litigating a divorce are personal regardl ess of
the potential consequences upon the taxpayer's fortunes because
the nature of the expense is determ ned by the origin and
character of the clainm). Nor do we accept his explanation for
t he deduction of his taxes in the wong year as being with
reasonabl e cause and in good faith. W find that his

expl anati ons do not denonstrate an honest m sunderstandi ng of
fact or law that is reasonable in light of his experience,

know edge, and educati on.

We have considered the other argunents of the parties, and
they are either without nerit or not necessary in view of our
resolution of the issues in this case.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




